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Introduction:

The 0DA Henya Hydrology Project was ori
as a 3 x 3 man-year project aimed at establi
tive basins in the mediwm agricul tural potential zone of
Machakos, Mitui and Embu Districts of Kenya together with
the subsocuent Preliminary analysis of data,

. : L .
3lnally conceived
shing representa-

The wroject vi: hoged within the Miniéﬁry of Water,
Development, Kesources Branch, with back-up.'support from the
Institute of Hydrology. '

ODA limited the size of the NCONoHed efputrﬁute tedn to
two on the grounds of economy and expressly Torbade they”
oréering of equipment and vehicles until receipt of the
formal avnroval of projeci nersorael Trom Kenya Governmént
even though there was a six~month waiting list for vehicles.,
These unforeseen delays in delivery o veiielts wid ogquipnent
tozenies with difficult and slow procurement procedures
within Kenya Government limited the effectiveness’of the
project with the result that only the first Sbjective was
achieved oy September, 1979,

Attempts were made to obtain an exte
but ODA, acting on the advice of the Last
Division, refused to countenance such an e
of "vigorous Kenya Government representatio
phase project was Tormulated, therefore,
the auspices of the EDF-
Progranmne,

nsioh of the project
Africa Development
xtension in spite

ns. YA second -{ |
to functiony undelr |
funded iiachakos Integrated Development

This second phase project was favourably {received by the
EZC and by the Engineering Consultants workinz on the IMLDP.
Administrative delays in finalising the contract and further
cuts in the MIDP, however, led to the withdrawal of 'expatriate
personnel from Kenya and the premature handing-~over’! of . the
project to the Xenyan counterparts.,

This report deals with the visit in Kay, 1980 of tﬂe
former project leader to negotiate with the EEC Delegat}on, to
discuss contractual problems with the consultants holding the
existing WlIDP contract and to ensure the handing-over 'process

initiated by r. I. G. G. Hogr was continuing in the Einistry
of Water Develorment,

Negotiations with the BEC Delegation

o Attached to this report are copies of the draft Technical
9, Assistance :Contract and of correspondonce beticin the EEC and
,rfﬁjtherlnstitdto of liydrology on contractual difficulties. Also
ﬁ;fq'attacheguare comments made by NERU Contracts Section on the
7 Special and General Provisions which would Fovern any contract
ientered into by the Institute and the Government of Xenya,

~e:di can be seen from thege documents that considerabd
'dlfflCulgleS were encountered in reachins common. ground }3r
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acceptance of the contract, Part of the brief of Dr, Edwards
was 10 resolve sone of the minor points and to discuss legal
matters with either the British High Comnmission or their
appointed lcgal revresentative,

Some progress was made towards agrcecement but the {inal
out-come was determined by factors other than the contractual
difficulties. One main factor was the decision to withdraw
the services of Ur., bdwards from kKenya ond to replace him by
other Institule staff, fThis decision was taken in the light
of considerable pressure by OUA and “he Zast african Develop~
ment Jivision %o transfer Dr. =dwards from lenya. In the
event, the reaction of the LEC Delegztion was predictable,
They were anticipating contracting the services of someone
intimately concerned witn and exrerienced in the provlems of
machalos District, The Agricultural Advisor, lir, Bailly,
was not prepared to proceed with the contract on the basis of
a different officer being appointed, Mr, Arnoléd was prepared,
however, to consider funding an alternative proposal under
Lome Il at a later stage (see minutes of rneeting). ’

fhe second fucior arosc towards the end of the mis%ion
{ollowing the visit of the ZucC Visiting Group to Henya to
assess progress on IDP. Disappointed over rogress, alarmed
at the lack of coordination beilween the MIDD consultanis and
lenya Government and forced to make some financial cuts, the
visiting groun recomuaiide; bl TP il G dat Dy
cancelling all oerivheral activities including the pronosed
Hydrology Project. '

Thus, in spite of the initial enthusiasm and support for
the project it was doomed by "forces ma jeurcs" to fall by the
wayside particuiarly since HNr. Jailly was 2lso leaving Kenya
in July and his successor would not take over until Septenxber,
!
Contractual Difficulties

“he points raised vy NZRC's contracts section.were :accepted ‘

as being relevant and, indeed, similar objections Had been
made LYy otlier soribies.  MNome of the et i o N e
B D AT R R S S AN IAPRPIY ¢ SIS TR § Conditions ‘o comment on

specific points that had been raised, Their attitude was

largely that other people had accepted tne Conditions and,
since the penal clauses were most unlikely to be 'invoked,

HERC should have sccented them as they stood. . g

i N K ™~

Y
This was also the attitude of the consulting engineers
wno held tne existing contract for KIDP (Salzgittcr):_fThey
nad accepted the General Conditions knowing that they were
unsatisfactory but aware that, if they wanted the job, they
must acéept a slieht risk.

It .
Clearly, had I been able .to proceed witu the coniract,

NERC would have had t¢ take a2-similav decision on this matter,

Either we wunted ‘the work.and were prepared to underwrite a

- limited risk or we withdrew ro@gsuch contiracish

_ ‘
» , A . % : N .
with ressecl Yo speciflic lesal prinis, tne Commercial

Section of the Dritish i omzission were most helpful,
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The conceusus of optinion was that the Laws of Xenya were
based almost entirely on British Law and that there would
be little additional risk in being bound by the Laws of
Henya in any contract. This ennlies o ozt Sorm onwvienlth
Countries,

Kenya Governmquiﬁ;&pﬁlﬁqqe

Within the Hinistry of Yater Develoyment, it was accepted
that resources studies were an essential prerequisite of the
large implementation nrograme.  In common with other organi=-
sations, however, prioriity was wuliost always given to develop-
ment project i,e, water supply, ignoring the cost - benefit
argunents for adequate resoinces studied »rior to large
capital expenditure,

Under the new Head of Resources Bruneh, v, ilirori, more
support had been forthcoming for basic resources work,
ir, Hirori strongly supported the continued presence of
expatriate exvertise in hydrology and wished to move ihe ~enya
flyérology Project or its successor into & newly~formed
Hesearch Section,

Physical support in the form of manpower and materials
from Kenya Governmeni hod been most generous, The team vorking
on the project was more ihan twenty men strong and it had
been provided with one 4 x 4 lorry, a JCB excavator and a
tipping lorry for the construction work and sediment work,

The budget for running costs stood at Ksh300,000 per annum,
which was adequate for most project activities except compu—
ting costs and expatriate enoluments,

The main achievements 6f the project up to September,:
1979 were in esiablishing the team, in training the professional
and sub=-professional staff and in constructing the representa-

tive basins in the medium agricultural potential zone vhere
little or no data base existed,

-

The second phase was intended to be an analysis ppase
although it was apparent that Kirori wisned to expand the
experimental work into other strategic areas. Arrangements
had also been made to send the senior counterpart, iir,.MNyagua,
on a post-graduate course to the U.¥. which would lead to a
serious lack of management at a critical tine, e

hY
The problem of now to continue the vork was central to
the discussion between Dr. Edwards and staff of the linistry
of Vater Development during thc mission. ) } )
/
UGiven the possibility of the EEC contract, it was thougnt
that two parallel programses could have becn managed until
Mr. Nyagua's return to Kenya. Once it appeared that this was
not possible, it remained to eXplore other alternatives, to
maintain a watching brief on inc project by means of short
visits of three man-nonths %er year,-

-

. . \ [ H .
. L te e, . ) o . .
¢ ODA, had agreed in princivle. The arguments for this were
L . kY ; . N
bagsed partly on cconomic savings, partly on the fzeling of the
cngineering Advisor of LAID thot the Ministry of ‘ater develop-
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ment should stand on iis owm feet and dispense with
expatriate support and partly because ODA/UADD felt that the
Institute of liydrology had a vested interest ir continuing
their prescnce in Eeny:.,

A meeting vetween r. Kirori and .ir. Grievenson (Engineer-
ing Advisor for BADD) had failed to resolve thiz issue
altiuough it was abundantly clear that iir, Kirori did not
accept that the Iinmiteg input of three nam—-months per annum
was adequate even to -ontinue the exlsiing progranmrme. “hen
0D refused to cllow iir, Lark Venn, the data processing
consultant, to assist iir, ogg in assemovling data alrecady
acquired by means of a short visit in late 1979 (on the
grounds that the project was too near its cnd), the sinistry
had good reason to saspect that OD. was pulling out pPromge
turely and was only payiry lip service to its commitment to
continue,

Conclusion

In tre 1light oi the difficulties outlined above, very
11ttle firm vrosress could ve nade, The ilead oi the dydrology
Section of ..0WD, i, Charania, felt that he could not support
an exoansion of the experimental phase witnout analysis of
data and aupraisal of the resuirts of the first phasec.

Project staf!l knew that insufficient data nad been collected

to allow a satisfactory analysis exercise, -re Kirori, looking
to the future, w.niteé an expanding programse, ODA/RLI0

wished to limit the commitment severcly and were prepared to
pull out,

lir, Charania, in addition, favoured submitting the EEC
proposal to oticr donors for a later execuiion and was not
necessaerily com:itted Lo a continued reliunce on the Institute
of ilydrology.

It was agreed, firally, that @r. liyagua should continue
his plans for an ii,Sc. Course and that lir, Kanyanjua (the
second counterpart) should kcep the data collection systenm
operational until Ir, Nyagua's return. A further visit by
Institute staff was agreed to in order to assess the data
position and to assist with analysis. i‘uture vlans were left
in aveyance uitil i, Srasuats return or furthner developments
with other donors, )

Project eg

atpment was formally handed over to Henya .

1
Government with the exception of the Automaztic Yeather Stations
which were technically on loan to fenyd Governmment, A decision
on the diswosal of the latier depends on ihe cornvinued
presence of the 51DA electironics technician in mOwD (who was
assisting the Project) and on the decision taken by Resources
Branch on the future of ihe project,

Te i. A. Edwards ..
-0xU, LUGU3T, 1980
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ODA ~ EETYA AYSROLOUGY 2OCJECT

VISIT BY DR, il. A. EDVARDS, MAY 1980 DIARY

London - :Hdairobi, arrive Nairobi
LOWD = orieiing by kir. Nyagua
20WD - briefing by lir, Nyasua, arranging mectings

10WD = discussionc with lir. {irori, lir, Charania, EIC
Delegation,

HOWD HQ - meetins with lir, Shikwe, Deputy Sccretary.
10D ~ disposal of equipment

AL, «0WD, ¥N, 3lC, Commercial Section

Visit to LiDP, Lachakos.

British Council, Scholarshin of fir. Nyagzua, FEPD, o
Ir, Iale,

Salzgitter Consultants for RIVP, #1C Lelcgation

Inspection visit to Embu catchment.

HOWD - discussion with elecuroiic Leciiicici.
AL, IDAL Zrojoctk, dignonsd of L0y T, TURI, Toraion
Il o

HOWD = iAccounts and Inventories
10VD - Zate store and archiving
Inspection visit to Kitui, Kitimui.
Inspection visit to Kitui, XKitimui

4 2}

Inspection visit to Ngaa catchmenf, Hqchahos

flecting wiih TEC Delezution ‘f 4 R
\' ‘ ’
leport on EEC dceting. 1

Discussions with Juluzzitter  and 1I0YD as to future,
A . ) Ve
Packing o# "oifice” hooks and poqorite.
f . ‘.-"

CTD = teeizder] Jdiscussion on work programme.

Final discussions with Fr, Kirori.
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BHC, Wr. Widgery, Air Freight Imprest 4/C.
P"inal de~briefing eith Lir. Charania, Nr. Fyagua.

Depar®t Nbi = Bujumbura.




KENYA HYDROLOGY PROJECT

Report of a meeting on Monday May 26th 1980 between representatives of the
Institute of Hydrology, the EEC Delegation (Nairobi) and the EEC HQ (Brussels).

Venue: EEC Delegation 3.00 pm

Preamble

Dr. Edwards, representing (IH/NERC), was charged negotiating a contract to
be made between NERC and Kenya Government,with the funding agency EDF,
represented by Mr. J. Bailly (Agriculture Advisor EEC Nbi) and Mr. Tom

Arnold (Agricultural Development and Projects, EEC Brussels).

A provisional draft of the contract had been sent by Mr. Hartln Marstcrs (IH)
to EEC Nairobi and comments had been returned by Mr. Jesse (Delegate EEC Nbi}

(see attached copies).

At the same time the EDF General Conditions covering Technical Assistance
Contracts had been sent to NERC Contracts Section for comment, A lengthy
list of objections had been received from Mr. David Gray mainly concerning

the unsatisfactory legal basis of the General Conditions:

A meeting was held at Wallingford on May 2nd 1980 between répresentatives of
IM and NERC HQ. The conclusions of that meeting are'appendéd. It was agreed
that both the financial queries raised by the EEC and the legal queries raised
by NERC should be discussed at the meeting to be held in Nairobi and which

forms the substance of this report.

Condensed summary of the points discussed

1) At the outset, Dr. Edwards explained tpht,due Eb the objections to the
contract raised by NERC and the recent edict requiring all such contracts
to be referred to DES (ref. Proposalé for capgying out work overseas
by P.F.G. Twin, 30 April 1980 NERC_éiréular), he saw further delays in,

reaching a satisfactory conclusion to the contract.

’ L]
Furthermore, it was now most unlikely that he would be in

a position to act as Project Leader in the project under discussion and

other IH staff would be appointed.
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Mr. Bailly made the point most strongly that unless an officer was

available before September 1980, there would be no benefit to the design

engineers of MIDP who would be leaving in July 1981, Indeed, the whole
point of the project proposal was to utilize the experience and expertise
of an officer familiar with the hydrologic enviroment of Machakos District
and he doubted whether such a substitution for Dr.
to the EEC.

Edwards was worthwhile

At the same time, in view of his imminent departure from Nairobi, it
removed the difficult problem of reaching a speedly solution to the

contract between GK and NERC. In his view, the project would have to

be cancelled.

Mr. Arnold asked whether a postponement of the project until Lome II
and the arrival of Mr. Bailly's succession would not be a satisfactory

solution, looking into the future longterm interests of Kenya rather
than MIPD specifically.

Mr. Bailly doubted whether a soil conservation project could readily
be inserted into the Ministry of Water Devclopment's programme at the
expense of other commitments. Also there was a danger of the collapse of
the team built up in the Water Department if both Dr. Edwards and the

senior counterpart were absent (Mr. Nyagua is departing on an overseas

M.Sc Course in September).

Dr. Edwards suggested a compromise of splitting the existing project

into two parts:

a) the provision of technical guidelines and design data for the

MIDP engineers and

b) the establishment of demonstration soil conservation works and
the monitoring of increased water use i.e.decreased water yield
associated with catchment conservation and restoration of
Y /
vegetative cover. i
The first part could be covered by an immediate [N contract ’
and the second by either a co?;racgfundct}Lome ITI or by the

Ministry of Water Development's own resources on an expanded- time

base.




6)

8)

9)

10)

Mr. Arnold queried whether an IH officer would be able to make a

contribution significantly better than that of the MIDP's own engincers.

Dr. Edwards replied that in such specialised field, professional
hydrologists could early improve upon the present methods of estimation
and that the design engineers did not have the time to analyse the

results from the existing experimental catchment. Mr, Bailly agreed.

It was agreed that,after discussions with the Kenyan authorltles a

shortened form of the project proposal would be submitted to Mr. Bailly

by Dr. Edwards if Kenya Government agreed,

The discussion passed on to the legal aspects of the contract— Mr.
Arnold informed the meeting that the EEC were currently re-drafting the
General Conditions in the face of similar objections to those made by
NERC. The suggested that NERC Contracts Section deal directly with a

Mr. Michael Lake, DG VIII E 3 Brussels, who would welcome constructive

suggestions,

On financial matters, Dr. Edwards referred to the insistence of the

EEC that the fee rate should be calculated on the same basis as the
previous ODA contract. He pointed out that such a contract would attract
a higher rate of overheads because IH would be dealing entirely with

the contract administration and because IH would Itur extra expense

such as insurance premium and a risk of having to replace staff at

IH expense according to the General Conditions.

Mr. Arnold and Mr. Bailly replied that they had noted both in Brussels and
Nairobi that the rates were high. This did not preclude their acceptance but

clearly reduced IH's competetiveness.

Dr, Edwards made the point that the only way to reduce the fee would be
to send out a less expensive officer i.e. less senior and with a
smaller family. Mr. Bailly agreed that this was not worth doing if a
specific officer were required and the rates would have to be accepted
subject to the corrections suggested and a detailed breakdown of how

the mission expenses were arrived at.
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11)

It was agreed that Mr. Arnold would contact Mr. McCulloch {Director IH)
on return to Brussels to discuss the possibility of the compromise
solution being adopted. Mr. Bailly expressed regret that after so

much effort on Dr. Edwards' and his part, that a more satisfactory
solution could not have been reach. Were NERC to accept the General
Conditions as they stood, aligning the project with MIDP represented
the quickest way of IH obtaining an EDF contract. If the proposal is
delayed further, then the full weight of both bureaucracies could

doubtlessly smother the project.

K.A.E.
Nairobi 27th May 1980
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Dear Mr Marsters

Subject: MIDP - Project Ho. 4100.039.32.20
Reoresentative 3asin Study

r and provisional draft contract
il 1980

I have had to armenc th= draft Special Provisions, and
have forwarded :zhe revised text to the Government - copy
attached.

The mzjor reasor fcr amendments is that the present wording,
especially cf "General Ob:igations" does give the feeling
that the study is too much a mere continuation of the
previous programme and not enough, a significant re-orien-
tation of it to meet the new objectives of MIDP, against
which funds it is financed.

It must be made clear :that EDF is not interested in funding
hydrological studies as such, despite thelr necessity and
great interest 1o Kenvya. ODA has considered that the Govern-
ment could have carried on the studies with its own
resources.

What EDF is very much interested in is only and directly
in connection with tne MIDP projzct, the first year of
operazior of which has shown the need for more factual
and practical deata and criteria for the design of small
earth dams and & mcre appropriate conception of soill and
water conservatlion measurss.

measurements, a: sted under your paragraph 2.1.4. are of

This means that tne thacrstical anralyses of results of
LEE
interes:t o us znly to thz extent to which the study draws
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from them practical recomnendations for our purposes.

Trnz Ministry of Watar Development is - in and outside
MI1LP - obviously concerned with these recommendations

for more realistic design criteria, in addition to having
a wider interest with respect to hydrology.

Provisions have tnerefore been inserted to stress MIDP

priorities and estadlish a much closer connection with
MIDP Project.

I have not yet sent the Financial Schedule, as I have
cobsecvations to make and clarification to receive on the
following:

Al Fersonne:

(1) Tne fes for the Project Leader should include the
appropriate provision for mission expenses. We
cannot in practice process such small expenses.
An alternative is that the Government meets these
expenses at its own rates.

(ii) There cannot be either a separate item for backing-
up of the Institute. This item has to be cancelled.
The contrac: is with the Institute and incorporates

the backin¢-up of the expert.

(iii) The short-term specialist should not appear both
under A ard B, unless the duration of his services

is already fixed, as it seems to be, as three months.
If so, Lis qualification, the nature of and the need

for his services should be spelled out from the
beginning.

I have no clear idea on that and would appreciate
being explained your detailed views.

If the so-~called short-term specialist is rather

a Consultant visiting Kenya upon request at times
and for periods to be agreed beforehand, then his
cost should be shown under B, with two items -
passages (unit cost and estimated number) and daily
allowance (rats and estimated number of days). The

daily allowance should be a fixed lump sum, including

salary, mission allowance and everything.

fy the above.

b

Please cla

LA

3. Reimburse

-
20

<

ith Sumportirs Documents

m
(17 IV. Shori-tarm specialist See above
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V. Computing Services

It should b2 made clear whether or noc computing
services ars expzactec to be actually required at
reqular int2rvzls or even evely month as provided
for in your draft, or for specific purposes, at
certain timss, or both.

In the first alternative, it would be simpler

to provide for a lump sum per year, which can then
ne considered as part of the Institute's backing-up
services and as a result of the observation under

5 (ii) above, incorporated in the monthly fee of the

expert.

Tn the second altsrnative, a unit cost should be
stated, tocethar with a justified estimate of the

time required.

The third al:ternative 1is a combination of the first
LwWO.

VI Instrument Tepair

The provision is only for payment 1in £ Sterling.

I would assum2 that some repairs c<an be effected
in Kenya. IL1f so, an estimated provision should be
shown under both columns: payments 1in Sterling,

payments 1in S1iliings.

VII The purchase by Yyou of climatological equipment,
the detail of which is not listed, is subject to prior
agreement of the list by Ministry of Water Development
and myself, except if the purchase can wait until
inclusion in and approval of the MIDP Annual Work
Plans (1980/&1 - 1981/82).

It is advisaktle to have already an indicative list
of this eguipment, SO as to justify the K.Shs.
200,000 provision.

VvIII The sare cbservation as above (IV) applies
to various accessories for tractcr./
C Costing

(i) Fees - in acdition to observations under A above,
it is fel:= tnat the fee for the project leader is
high.

.2- EDF is taking over from ODA should not

The fact =t

cee/d

8 e e Sl e’ e e S i ki @ 48 e & A % 4
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fect the rate, excep:t for inflation, the charging
the whole year to 10 montns, and the inclusion
pack-up and mission costs, as reguested,

FH Fh iy

a
@]
o

Witn respect to the latter, it is not understood
why mission expenses should be incurred in foreign
currency, ang & & Sterling 1,060 monthly amouni is
simply not understandable either.

IR TA Wt N

It 1s thought that the K.S5hs.6,090 provision should
come up in the first line against project leader,
and it is supposed to cover all local expenditure
in cornection with the project leader, including
mission experses,

I therefore request you to reconsider the whole
matter, It would be appreciated if you would give
justificatiors for your proposed fees, including
reference to the ODA agreement.

Zt shoulc ke macde clear wheiher the fees are valid
for ore or two vyears,

(ii) .Ther2 must be an error in respect of the rate
of dalily allowance under IV (ii}, short term specialist.
I assume that the intended figure was 65.

(iii) It would be convenient to have a table for
tne first year and another one for the second year.
Same for Government contribution, if different

from one year to the next.

(iv) Item VIII - Purchase of vehicles may be
mentioned as it is, but with no costing, and only
the mention per memory. This is not part of the
contract.

EEC Naircbi sheould be substituted with Government /EDF.

{v) Total EEC contribution to besubstituted with
"Total Estimated Amount'

There is ro need for a contingency provision to be
included in the contract amount.

(vi) The calculation of the K.Shs. amounts
equivalent to Sterling pounds snould be based on the
current Commissicon's rale of exchange, which is at
present:

1 Zuropean Unit of Account (EUJA) = 0.6 Sterlinc pound =
10. 33 Kenya shillings.
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1 am looking forward to receiving your reply as soon
as possible.

vourp sincegely

N \JE E
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NATURAL ENVIRONMENT RESEARCH CQUNCIL)
Polaris Hoyse '
North Star Avenue
SWINDON
Wiltg
SN2 1EU
Teilephone: Swindon (0793) 40101

Dr A Edwards Telex: 444293 (ENVRE.(;)

Institute of Hydrology

Maclean Building Your Ref
Cr‘owma.rsh Giffor‘d Qur Ref: F3CR/82/C1/01
WALLINGFORD
Date:
Oxon 0X10 8BB ote 8 May 1980

Dear Dr Edwards

KENYA PROJECT

We had a very useful meeting on 2 May during which we mdinly discussed my paper
which raised several observations on the contract conditions, I did, however,
explain that it may not have covered every point and with your experience you may
well be able to identify other items which require attention. It also did not

cover the financial side of the contract which was being dealt with Separately by
Mr Marsters and Mr Williams.

Before we considered the contract you explained that the General Provisions were
based upon the EEC cconditions of contract and it would not be possible to change
these. The action to take would be to make amendments and additions to the Special
Provisions which would override those parts of the General Conditions which we did
not like. You also explained that you were returning to Kenya in the next week or
50 and that you would be able to have discussions with various officers out there
to clarify and perhaps modify some of the points which we were going to raise. As
there are references in the agreement to Kenya law, as well as actions by the Kenya
Government, I suggested that You should show the contract, with our observations,
te a lawyer nominated by the British Embassy in Kenya for his advice, both on the
contract as a whole and the particular points being raised. You agreed to do this
on your return to Kenya and to kKeep in touch with me on any developments,

A reviscd copy of the Special Provisions had recently been sent to you which was
still to be looked at but as this mainly consisted of the operations side of the
contract, this needs to be studied by yourself and accepted by IH.

As far as the General Provisions are concern

ed, we spent a long time going through
this and I will now briefly try to summarise

our conclusions,

Article 2.1
ot oe 1

This covers risks of illness and accidents and you explained that the Kenya Govern-
ment would not accept in the costings contingencies for costs arising from this
item including air fares back to the UK. It would, therefore, be necessary to
include in the overheads or, as we discussed, obtain a separate insurance cover for
this particular item. Mr Williams has since found out from the British Council that
they do take out a specific insurance for this type of risk and if NERC decides that
it should insure, then it would appear that this could be done fairly easily.

T’
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Article 2-1, Paragraph 6

This covers the secrecy of information and IH are to decide whether they wish to
have the rights of publication. You felt that the Kenya Government would not
refuse a reasonable request to publish and, therefore, we should try to include a
clause to this effect.

"In the event of the Contractor (NERC) wishing to publish any material for
scientific purposes in the form of papers or reports {to be written by the Con-
tractor or his staff) the Contractor shall, before such a report or paper is pub-
lished, submit a draft thereof and the name of the publication in which it is to

appear to the Government for approval, which approval will not be unreasonably
withheld or delayed".

Article 2.2.1. Liability of the Contractor to the Government.

We agreed to try and cover in the Special Provisions our standard clause on con-
sequential losses,

Paragraeh 2

You are to try and obtain a definition of the "nature and extent of the duties
entrusted to him by the Government".

ParagraEh 2
You are to obtain an explanation as to what this means.

Article 2.2.2. Liability of the Contractor to third parties

This needs clearing with the lawyer.
Article 2.4
You noted the obligations here on IH.

Article 2.5. Replacement of staff at the Government's disposal

If the costings cannot cover this point then the insurance should.

Article 2.6, Orders of the Government

My revigsed wording should be included in the Special Provisions. Under the notifi-
cation which has to be given within 15 days, we agreed a further amendment which
would be "he must submit notice to the Government in writing within 15 days of
receiving the order'. We would also wish to have any order suspended during a
period of objection. You were to follow this one up.

Article 3.1. Obligations of the Contractor's staff

Paragraph 3. You are to check this one out,

Article 3. 3.

You are to find out more about this,

Article 3.4.3. Form and submission of reports

You wished to have six months for writing the final report, not the two months as
stated.
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Article 3.5. Training and traineces

You have noted the training commitment but this should not

apply to visiting
Specialists,

Article 3.5. General behaviour and professional secrecy

You noted this obligation.

Article 4.5. Installation of Contractor's staff

You felt that the TA terms under which ODA sends staff abroad would be applicable
here and either that or my Suggested extract from the ADB contract should be

. applied.

Article 6.1 and Article 6.2. Conclusion of contract and date on which the contract
becomes operative,

You are to look into this one as the contract should start when agreed but the one
or two year period would commence when the employee arrives in the country.

Article 8.2

Were you to look into this further?

Article 9.1. Hours of work

You find this acceptable.

Article 9.2, Entitlement of leave

You saw no problem here.
Article 9.4
This was also acceptable.

Article 10.1. Non-performance of contract by Contractor

You are to follow through my suggestion with the introduction of the word
"acceptable'" in front of "written instructions from the Government'. You also
noted all the other obligations about non-performance. On the question of the 15
days submission though, I think it nceds to be established still whether tha»
refers to the submission by yourself in Kenya or from the UK.

Article 10.3. Damages for non-performance

You need to find cut what the Special damages would be as non are specified in the
Special Provisions at the moment, The same applies to the reference of liquidated

damages. You also noted the rules governing the concurrence of penalties for non-
performance.

Article 11.3. Grounds for termination

There is a suggestion that we should cover items such as civil strife ete and you
clear this with a lawyer.
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Chapter 12. Settlement of disputes

From the EEC man in Kenya can you obtain a copy of the rules of arbitration for
public contracts financed by the European Development Fund? We have, so far,
been unsuccessful to get a copy from Brussels. There are also in the contract
other international agreements mentioned and You may be able to obtain copies of
those as well.

Article 11.2

Can you get more information on this from the lawyer as well.

I hope I have covered the points which we discussed and I hope you are going to
be able to obtain clarification on further information once you get back inte
Kenya. I will look forward to hearing from you. Just for Your information
though, it may be necessary for me to hand over the day to day work on this con-
tract now to either Mr O'Connor or Mr Bond in my Contracts Section if you cannot
get hold of me any time.

Yours sincerely

4“‘/ 47

D Gray
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TECHNICAL ASSISTANCE CONTRACT

Between The Government of the Republic of Kenya
represented by the Permanent Secretéry, Ministry
of Economic Planning and Development, hereafter
called "The Government",

on the one hand

AND The Contractor "Natural Environment Research Council™

Polaris House
North Star Avenue

Swindon

Wilts, UK

represented by the Institute of Hydrolbgy,

Maclean Building

Crownmarsh Gifford

WALLINGFORD

Oxon, UK

hereafter called "the Consultant",

on the other hand

THE FOLLOWING HAS BEEN CONCLUDED AND AGREED:

The Consultant will put at the disposal of the
Government such technical assistance personnel as
agreed between the parties to this contract, for
the implementation of the Representative Basin !
Study within the Machakos Integrated Development :
Project (MIDP) in accordance with the following

General and Special provisions.




SPECIAL PROVISIONS

Preliminary Remaryg

The Special Provisions are intended to complete the
specifications of the attached General Provisions,

and where necessary, modify the latter.

The numbering of the articles of the Special Provisions
is not consecutijve and follows, with the exception of

the present particular remarks, the number of the

articles of the General Provisions.

CHAPTER 2 OBLIGATIOLS OF THE CONSULTANT

Artcile 2.1 General Oblications

Within the genera: framework of the Machakos Integrated
Development Project, the consultant will provide the required
personnel and special services to undertake the Representative

low in accordance with the General and
Special Provisions of this contract.

Basin Study outl iredbe

The Technical Assistanqe personnel provided b

Y the Consultant
will be responsi

Dle to the Permanent Secretary,
Water Development, and, through him,
Secretary, Ministry of

Ministry of
to the Permanent
Economic Planning and Development.

The terms of reference orf

the Representative Basin Study are
as follows:

» The Consultant wii} brovide a technical assistance

L0 act &s Project Leader for the Government of
Kenys Representative 3

cificer
nd Experimental Basin Programme

Team in the Resourec Division of the Ministry of
“ater Develonryent.

The object

ives so far of this programme are being




re-orientated towards the collection: and progressive

interpretation of data to be supplied to MIDP for:

(i) the development of relevant water resources,
soil erosion,

and é !

improved parameters and dam design

criteria for small catchments. /
(ii) the development of improved soil and water
conservation technigues.
The

Consultant will continue assisting in experimental
work already being undertaken by the Hydrology Section
of the Ministry of Water Development in four existing
catchments and undertake to analyse the data from these

catchments, with a view to achieving the obJectlve as
stated under 2(i) above.

4. The Consultant will establish a demonstration catchment
for soil and water conservation techniques within which
rainfall, streamflow and sediment yield will be measured
and undertake to analyse the data from this and other
catchments with a view to achieving the objective as
stated under 2 (ii) above.

5. The results of the analysis shall be presented in
Technical Reports which
(i) will coéver:

d. Rainfall intensity and erosivity
b. Streamflow, total runoff, streamflow coefficients
C. Storm runoff, peak flows, hydrograph analysis
d. Low flows, flow duration curves, safe yields
€. Rainfall/streamflow relationships
f. Sediment/streamflow reletionships
g. Potential evaporation
h. Soil moisture balance and actual evaporation
1. Catchment water balance
j. Rainfall frequency (intensity) duration analyses
k. Regional analysis, and
(ii)

will make practical recommendations in respect of
the objectives 2(i) and (ii) above.




The study will alss include the training of Kenyan
counterparts tc tave over the management of the

representative basirs after the expiry of the study
period.

The Consultant will provide technical back-up facilitjes
including computer processing services and additional
short-term specialists as required up to the limits

set out in the firancial schedule.

8. The Consultant will undertake to purchase, air freight,
and supply at cost certain items of technicallequipment
as set out in the financial schedule.

9. The study is planrac o de of two year duration.

CHAPTER 3 DUTIES AND RESDPONSIBILITIES OF THE PROJECY LEADER

Article 3.1 Nature of Du-ies

i. The Project Leader will be located in the Resources
Division of the Minisiry of Water Development and he
will direct counterpart and support staff to carry
out all activities necessary for the complétion of the

tasks set out in thé terms of reference in Article 2.1,

1i. The Project Lezder, will together with counterpart
staff, draw up a specific two years' Work Programme
designed to reach the objectives as set out in the terms
of reference ir Article 2.1. He will draw up before
June esch vear an annual Work Programme, which will be
part of the Anrual Work Plan of MIDP.

1il. He will liaise permanen:zly and closely with the relevant
MIDP techniczl steff, in particular the Senior Water
Design Engineer ard the Soil and Water Conservation:
Engireer, with specizl respect to the drawing up of
Annuel VWork Prcgrammes and the preparation of recommendations,
as specified u~der 2.1.5 (ii) above.

The greztest attertion will be given to the preparation




of the first Annual Work Programme which will be

established'in close cooperation with the MIDp staff,

The Project Leader will take inte account the comments
made by this staff on draft Annual Work Programmes and
technical reports as well as in the course

of implementation
of the study.

He will be expected,
Programme Officer,

District Steering a

when requested by the Machakos
to attend meetings of the Machakos
nd Development Committees of MIDP.

Article 3.4 Provision of Reports

3.4.1. Interim and Special Reports

The Project Leader will,
staff,

ace

together with counterpart project
provide annually a report of the project's

ivities and achievements both technical and financial

y
and practical Fecommendations.

The report, together
with the annual work plan required in 3.1.
be examined jointly by the Government and the Commission,
and form the basis for the agreement on the releas
of funds for the following year.

above, wilil

e

3.4.2. The interim rFeports, i.e.

monthly brief progress
report,

and quarterly progress reports will be made for

project and government use. They will be copied to the

d their timing will be
such as to coincide with that of the MIDpP reports,

Machakos Programme Officer an

Quarterly reports will include recommendations for

utilization by MIDP pProject, as the work pProceeds,

Technical notes on Specific points may be initiated
by the Project Leader to meet MIDP Fequirements,

CHAPTER 4 OBLIGATIONS OF THE GOVERNMENT

Article 4.5

Installation of the Personne] of the Consultqgg

The Government wil) provide for the P

roject Leader:
(a)

vehicles suitable for the various duties. It will
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énsure that each vehicle is Properly fuelled and
maintained;

(b) harg furnishings;

{c) housing allowance;

(d) compiete office accom

modation,
(e) Counterpar

t and projectstarf as listed in the financial
schedule,

facilities and staff;

CHAPTEZR § DETEIMINATION OF PRICES CURRENCY

OF PAYMENT

AND TERMsS

Article 5.1. Contract Amount

On the basis of unit costs,
Table 1, page 1,

and quantitijes mentioned in

of these special provisions,

the amount
of the contract is estimated at:

Article S.4, Currency of Payment

The currencies in which payment will
are defined in Table 1,

be made to the Consultant
page 1, (columns 4 and S).

Article 5.6, Terms of Payment

Article 5.6.1. Conditions and Frequency of Payment

(a) The unit price of item I, Table 1, (a) wil) be paid
upon sutnission of 1nvolce at the end of the each month
while the Project Leader is Stationed in Kenya.

(b) Items II, III, 1v, v, VI ang VII will be reimbursed upon

th the production of relevant Supporting documents.,

(c)

Any expenditure against items under B

v, v, VIIﬂ.if
not shown

ir the approved Annual Work Plan, is 'subject
to prior agreement,

Article 5.5.3, ~dwvances

in accordance with Article 5.b.3.

it is zgread tha- ar. adve
of:

of the Genera] Provisions,
Nce will be made to the Consultant

Article S.5,5, Cther Pavmentsg

! .
® & O
K th
e 000 0 00 "

In the case of téxes being paid, within the framework of this

-
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contract, by the Consultant to the Government, elither
by way of fiscal tax on the Consultant's profits, or by
personal taxation o©n the emoluments of the Consultant's
personnel, such ‘amounts will be detailed in a note
(accompanied by appropriate documentation) from the
Consultant to the Delegate of the Commission, who will
forward it to the-Commission.

\

Article 5.7. BanxAccounts

Payment will be made by transfer to bank accounts opened

in the name of the Consultant

(a) to Bank for

payment in
(b) to Bank for

payment 1in

CHAPTER b CONCLUGION AND DURATION OF CONTRACT AND DATE
ON WHICH IT BECOMES OPERATIVE

Article b.3. Duration of Contract

(a) 1In principle the contract covers a period of 2 years.

It is however agreed that the contract will be divided

into two one-year contract periods.

Article 13.2 Addresses
The addresses for notifications relating to performance

of this contract are:

Government Ministry of Economic Planning and
Development
Consultant Institute of Hydrology

Maclean Building
Crowmarsh Gifford
WALLINGFORD

Oxon

0X10 B8BB

U.K.

Natural Environment Research Council

e e w— e




Commission of the Suropean Communities’

Directorate Gereral for Development

Directorate for Projects
200 rue de La Lol

B-1049 BRUXILLZS

Belgium

Delecate of the Commission of tne European Communitias

P O Box 45119, NAIROBI, Kenya

Paving Agent

- for payments in & Sterling :

- for payments in K.Shillings:

Read and accepted
THE CONSULTANT

Approved: THE EDF Netional
Authorising Officer

The Commission {(Brussels)

The Central Bank of Kenya
P O Box 60000

NAIROBI

Kenya

Read and approved
THE GOVERNMENT

T
. 4
! ‘. - \ -t ."
Endorsed: The Delegate
of the EEC Commission

/
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TECHNTCAL ASSTISTANCE CONTRACT WITH THE REPUBLIC OF KENYA

Machnkns Tnteanrated Develorment Project (MINP) Renressntative Basin Study

Accauntinn mumber L100,079,32,20

Th~ contract offered is in ¢wo parts, Part 1 Special Provisions ang Part 2 General
Provisions. The fundina far this project is from the Furopran Development Found and
ANy contract has to be arproved by the Commis<ion nf the Furopean Communities. The
ceneral fornat of the Snecial and General Provisians indicates that it ia hased
upon a standard ENF/FEC tvne contract, but the contract jtself would be directly
between NERC and the Republic of Kenwva,

Payments would be authorised by the Kenya government but made directly from the FDF.

The Sprcial Provisions refer specifically to this contract and are intended to com-
Plete the srecifications of the General Provisinns but they do, where necessary,

modify tho gatter. Roth the Srecial and General Provisions have been studied and I
have the fallowing comments, .

1. Speeial Provisione

The consultant (NFRC) ic to pravide a technical assistant officer to act as
proicct 1eader for the praject (Article 2.1). The study will he of two yrars
duration with an apnrai=al after 18 months (Article 3.1), However, at the end
of the first veor the nprojiect leader will prepare a remrt which will he examined
lointly hy the aovernment and the Commission and form the basis for the aqree-
ment on the release of funds for the Tollowing vear (Article 3.4.1.2) hut, in
Principle, the contract cevers a period of one vear (Article 6.3). ‘e initiad

contract 18, therefare, for one vear with the expectation of an extension for a
sncond vear. .

Articlie 2.1 gives the full terms of referernce for the project and TH will have
to naree if these are nccentable. Anpart from work in Kenva the consultant has
to nrovide technical back-un facilities, including computer Procescing services
and additional short-temm specialista as reanired, as well as undertaking to
rurchase air freight and supply at cost certain items of technical enuipment
vhich have tn he et out in the financial schedule. At Article 4.5 there is

listed wvhat the government will provide for the project leader and, ngain, IH
will have to consider if this is sufficient. -

2. General Provisions

Thi< ic a 3R-nage dnciment and includes several clauses which are unaccenptabhle
as they stand and some require further information before they can be acceptnd
and others denend unon the views of TH. 1In the Special Pravisions, NEX™ are

referred to as the consultant hut in the
insrerad,

General Provisions, contractor is used

Articls 2-1.  "Ha shall ecnver “taff emnloved by him in the performance of the
R . -’

GAnNtract Aaainst the risks of. i1lnese and accidents of whatever kKind"., The
MOVArnmant anght te acoent their responsihilities f

Y b rovversd slsewvhere in the contract but we should
the nealinence or default of the

or negliagence which have to
— >

add here, "ot lras caused by

government or their representativesh,

x In ~ddition, as it annears to he a fixed price contract, NERC should include an

elenent for expenses arising from illncss or accident.
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Article 2-1 Para b

Thie rofrrs to the nred tn maintain.strictest secrecy

in resnrct nf the
mhlication rinhts fo
Pput it is. of cotursn,

spriele 2.2,

information, data and dociments etc.  Dors KERC wish -to have
r =cientific npamers?  If not. this clauae I8 acerptable:--
A stand-rd cormercial tyne clau=e which I would exnect. -

2 1 Linrmilite nf vhe rortractar t5 the pavermacnt,  "The eoantreactor

ie prreronsible for
Amiesinns
te Aartribnte to nenlinnnce,
~pdArd commitment but it i= norm

Havover,
not he liable for any co
involvemsant in thie rroject,.

Para 2 The extent of the ¢

Werr TH in any way resmonsih) e

Kawt _were accented an element
‘qing this clause we are accepting that compensation to the go

¢  for any damages arising from the documents w
’“‘J ™ a"g 7 correcting.

<~

211 feman~ ronsed to the coversment as rranlt of acte or
artract and vhich it is reasonahle

in reanecrt aof porfer—ance of the ¢
af cnurse, i an onen

rrrae Ar omiscion’, This=,
1 to aceewt reeronsibilities for aur neqlinence.
7 would Yikn to see ineluded our standard clause, "The contractor shall
nee~urntial losses, damage or injuries arising from the'
including the results of training activities".

3, antractors liahility is dependent upon:
(i) Whether or not the centractor prepired the studies for the project:
{ii) The mature and the oxtent of the duties cntrusted to him by the

anvernment,

for the studirs of the project and the cextent of
the Autics entrusted hy the ravermment shonld he those listed in the Special
MNravisions at article 2.1 2nd 1, 3.4. A= the Srecial Pravisions modify the
Genrral Provisions. it should rot therefore be nacessary to expand this clause
but, nnnetheless, it minht be better to add after '"bv the government', 'as
defined in the Special Provisions'. IH should ensure that the terms of refer-

ence are adenuately defined.

Para 3. “Tho contractar vill bear the cost of nodifications or corrections to
dnciments nrenared hy himesl £ vithout preijudice to compensation to the govern-
ment for damanes suffered. The costs here cannot be defined and if this clause
would have to be included in the costings but in accept-
vermment is accepgbd

hich subsequently need modifying or.

(8
’

Para S, MAfter conpletion of the project the responsihilities of the contractor
whirh are dencndent upon the duties entrusted to him by thg:ﬁbvernmcnt are o

determined by the Special Provisions or the legislation of the Republic of Kehjg

As the Efﬂﬁialhﬁf?ViSi°ns do not cover responsibilities aft@r{campleti&n of the
3 hy i " s sy tws . . Y ) A

project, we cannot accent responsibility under unknownﬁlegxslatzon‘qﬁfthe.govern-

ment. However, the addition of the NERC clause disclaiming any responsibility

for the project would overrule this if accentable.

1
Paran 6. "The liability of the ~ontractor to:thelabove provisions may be limite
bv the Srecial Provisions:in theJabsence of #uchilimitation the financial res-
ronsibility of the contractor is limited to*the amount of his remmerations. "
Thrre is no nrovision in the Snerial Provisions but, whereas previously I looke
at this as an open ended cormitment for liahilities, there is a financial limit
tion which dors not exceod the cnst of the project.

Arsirle 2.2.2. liability of the contractor tn the third parties

able in Civil law for any loss,

Firer maramranh. "The comtractor shall be 1i
fault attributable to his

damarce or injury caused to third parties by any de
ctaff." The word "proven” should be added befnre "default'.




s JEEN

.Se~nnd naraaraph. “"He hereby undnrtakes to bear all costs incuf;éd by the
aovernment in respect of judgemcnts pronounced in this connection." There is
nn limitation here nn costs and this would, therefore, be an open-ended commit=-

®
T
Q

ment, i

, .
t'nder the normal conditions of operation NFRC counld not cxpect to escape
liahility ta third parties under the law once default has been proven. This
wanld apply equally in this conntry for any of our activities,

Article 224, Tnstalletion of staff and eavsinment., The government has= to
aporove the contractor's choice of staff which is normal and it should bhe
nnted that vnder 2-4.2 the contractor shall ensure that the approved emploveea
are on site at the dates or within the periods stipulated hy the Special
Provisions nf thi= contract (so far none have bren provided) or, failing such,
at the dates or within the periods comminicated to the contractor by the
anvernment. The pnint to note here is that NI'RC must meet its ohl‘i;_:mtions.

In Article 2=4-3 the contractorts staff must reside near their place of employ-
mrnt and the contractor must make the arrangements under 2-4-4 to =upply and
upkeen any enquipment required by his staff,

Su
\
F

. Article 2-8, Replacement nf staff at the aovernmentle diemnsal,. If the con-
tractor wiches to chanae staff, he must first seek the aqreement of the
novearnment. If the contractor replaces any employee vho proves unsuitable or
wha is prevented by accident or illness from carrving out these tasks, the
contractor will bear the cost as well as expenses of the replacement, There- »
fore, costs should include an eclement to cover this,

"o 000060060 0O
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Article 2-6. Orders of the oovernment. The contractor shall comply with the |
orders given him by the agovernment, This is very all embracina and even if . -

- { we were to add after agovernment, '“where these are related directly to the
% contract", they could still be unacceptable. This one is very difficult to

%

delete in full because it is not unnatural that the govern.mpnt would wish to } !
have some control over the contractor but, in turn, it is d:.ffzcult} to make °
this a limiting clause. The word "reasonable' could. certainly, be added before
orde ) -

rsS. \7 1 1

- . \
o ,w“"( It should be noted that if the contractor considers that an order, exceeds his
K’” ’/ obliaations under the contract, he must cxlbmit"’notice to the government in
‘(/‘1 writing within 15 davs on vvng 'of losing the:riaht to object. Unleas the
%,%)ﬂo\'hmnent orders otherwise exectition of the -administrative order shall not be
~fiom suspended because of the ohjection. This anain puts a lot of power into the
Wt handes of the government over the contractor. Therefore the reference to the
ad~inistrative order not heinn suspended during a period of ohjrction would
gl”‘ have ta he drleted and replaced with a clause allowing the order to be sus-
®
®

rended hecause of the abjection. ~
L4

Article 9-1. Ohliantions of the contractor's staff. Nature of services,
. ;

/R e Paranraph 1. TIf so requested hy the government the contractor will earry out
,q ./JM‘- corrections, improvements and adaptions to studies and implementinn plans which
arr nece<sary for the execution of the nroject, This is fine as lnna as it
i dore nnt incur extra cnsts. Consider for the r,os:ting;:xorciso. Thrrefore add
‘@M to this paragraph, "in the event of any improvements, -corrections and adaptions

havina an effect upon the services provided hy NERC, these shall bhe costed as
bl oxtra to the cantract price’t,

Artiele -7, Peawers delraated to the eontreactar's staff.  "The powera deleaated
. | i to the contractor's staff shall he laid down in the Special Provisions. Such

rovers may, where nocessary, be specified in detail in a general administrative
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ordrr issurd by the govermment. As lonn AF the general administrative order
i the same as the DOWers drlanated within the Special Provisions and accepted
At the time of sinnina the contract, then there should he no problems. This

~inat mav need watchina,

Article 2-7, fanditinne Af corn)ly serviers,  "The staff mit at the novernment

Aicancal bv the contractor <nnll comanly vith the Special Provisions, the
rrnaral Aadminictrative narder and A memnranday adAressed to them by fhn govern-~
ment ', We nerd to ensire that wvhen aceeprinn ﬁne $pecial Provisions the
adminictrative order and the mmmoranda are the same,

srticle Ah-2, Form and submisc<ion of repnrte,

Third n~r~nrﬁﬂh Thi = a]lnvc two months to write the final report. Js this

nrrnﬂtah1 5'bu4ﬂn

on Kot - el

Articla 1-5. Trainine and rroinees,  "The aovernment requires the riaht to
Ferire the <taff put 2t its d'emosal hv the econtractor to nive instruction
thronnhonut the duratien of the contract to trainees",  "The mimher of trainees
cha1]l not avernd the nmhnee of ecanlovess mit ot the dicnasal of the nnvernment
by the contractor'”. Taesre 2re n*her maints or this matter. The next relevant
one really beina, "The coniractor shall nnt irvoke the taesk of traininn to
Asmand sunnl eeentary remnreration an any ceaund whitanover'!, Therefare the
cnctinne <heuld, if necescary. reflect this tnsk.

PSS TEY SR T N T S R

Article 2-S, General behaviars and rrafeseinnsl secrecv., This is really a
repeat of 2-1, paragranh 6. or which comments have already heen made,

Article h=-5. Tnetallatinn nf the contractnr's staff, There are three very

briet paragraphs here relarine to tha entry of the contractor's staff, families,

equirment. This i= not very detailed and I would rrefer to see the cxtract from

the Asian Nevelapment Bank cnntract which is attached which covers freedom from

taxation and duties, privilenes, exemntions. access to land. Theso are very ¢
aile en rer most ints,

dertailed and em to cove 0 noi . \J \\ ~

” . .
Chanter &. Fixina af nrice, navments, mrtheads and) onrocedurcs.  These Are being
attached senarately, having been nrenared by Mr Williams and Mr Butler.

Article 6=1. Conclucian of eantract. My interpretatinn of this clause i= by
conelincionsg thev mesn at the tire of aaraement rather than at the rnd of the
enntract. However, if by conclusion they mran at the end of the contract the
wardina, "this enntract £iall he concludad after heinn approved by thre Commission
on the date on which it is natifind ta the centractnar by the novernment!, is
sanaecant hle ae it heramrc aren-nnded,

cerrd Tlm 4] o»tz/-’wv-.’- See 63

Artirtn A0, Date ar whisk *thr raptract hasemne anerative.  "The enntict shall
RAcnA=n OArrPATIiVe 6n che it e whes tha first of the eontractor's emplnyees
Arrives an Site in thn Ramghlic af Kenva,  He <hall ne* arrive on site earlier

than the date of the Aa=der te heain n~rovidinn srrvienss unlese the Snecial
Pravisians pravide n*homeisea”, There is nn date far arrival in the Sneeial
Provieinae at the ra=mant ~=d 3 € she contracrt anly hecomes O!"""""\""V"‘ an the date
when the can-ractorte ~r~lavere aprive an =ire, this chanld not .prevent nre-
Arrival rasts heina ‘neltdad in the contract and what happens i, for any reason,
the arcragivee da net armive on site?  Presumnbly 21]1 nre-arrival costs are
forfeited, The contract chanld tho*oforo hr oprrative from the time of agreement
but the nerind of ore veir comt=ences on the arrival of the employce in the country

~J'\
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—Jizo indemnity which must be done by regist

[ 9

Thr Strcial . Prov
the duratinn of the contract bt if the canneratinn M
of vears the nartiers shnall he haund only in reepect of the first o
nerind,

ArticrYe Ao Mratinn Af the cantract.,

izinne < :

‘M chall sprcify

Irercovers a numher
%,

rntractual
AY that save vhers ane nf the Partine wichea
to terminate the cAntraet Npon expiry of the contracrtnag prriod,

Sh-11 he reacwed DY meane af suceessive csunnlementary clapses
work te be carried out and remoneration of the contractor for the now contrac-
Pendinn anmroval and notification af the Suppl ementary clause
the contractor shall cantinue to he paid an the hasis of the conditions laid
down in respeat of the previauns contractual prriod. A party whose intention
te not to renew the contract for the further eontractual period muet notify
the oather party no later than three months before cexpiry of the contractunl
prried,  All the abave nerds ta he noted.

Howvever, it Aore on to s

the cantract
v Speeifying the

tual neriod.

Fisgcal and custom

Article 7-1, arranascments.  The fiseal and custom arrange=)
ments shall he the most favairrahle arovicinns aranterd to the Lome Convention *
A< eranted 1o internatienal organisations in the field of fiacal and custom
arranaenents, If this is to br apnlied instead of the sugnested clauses put

forvard to cover customs duers, then we need to knaw what the Lome Convéntion
is,

\

Chonter 8, Cessatinn or postponement of performance of the contract,

Article 8-1. '"Where the aovernment orders the definitive.- cessation of perform-
anre of the contract, the latter shall bhe teminated immediatelvy. The
contractor shall be entitled to an indemnity Tar any loss, damage or injury

vhich he may have suffered by reason of such termination, " It might be safer '
here to add after N

.

.

"lose", "inclnding financial",

Thi= covers postponement of the contract for more than 6 mo
in vhich cace, the cnntr

damine ar injury,

nths,
aetor can rescind the contract and recover for loss, :
However, it chould be noted that i€ }hs cgqtraqtnn.ﬁéshes A
to rescind the enntract under these terms, it must befdnnekso‘hy reqistered :
letter within 2 months of the date of recnixiﬁﬁlthﬂ agministrative order post-~

ning nerformance of the contract. The =ame applies to any requests under

cred letter not later than 60 days

" after provision of the services -has ended.’

" \
. . : 5
Article B-3. This covers where the government orders postponement of the con-
Arrlere n=5 -
tract for lrss than 6 months. The sm1nrh\dnmnity for loss, damage or injury

applies hut, acain, there is A time 1imit of 60 davs in which to submit a
reaqunr=st,

¢

*

L
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:
13

oo 0o,
T

Tt should be nnted here that whereas for postponements for more than
6 months tha contractar can reccind the contract, for lees than 6 menths we
canTet reseind the contract and although costs can he recovered if this is
acernted as the part of the definition nf lns=s, =ucrh financial losses are not
definand And we may wvich to recavoer return te 1% Airp fares for the emplivee and
family as well as tor costs rrlated to this prriod. It is to be noted also

Lthn* NFRC itself cannot rescind the contract for a period of less than 6 months.

(ha~ter 0, Hours of wark. Jeave., travel, lunnane,

Articla 0-1, Hanre of wvork, tThe customs, laws and regulations of the ACP
State and the eaxinescine of the sorvice shall he taken into account when days
an? houre of work are laid dewn., The ACP ftates are the African, Caribhean
anc Pacific states which are recinients of aid from the Furopean Development

Funa, Before accepting any coentract we know what these customsa, laws and

- rem:latinns are,




Artic)e 022, Frtitlemrmt af ctaff far Ja-~vn, Ex-matrint stafr

‘%”45_ A Aivs 1rave por mNnth vith the oovermment decidinn nn date of denmirture on

! 5 lrave, hearing in mind the evxrinencies of thr =eorviee and alsn that Periods

A?f erolnmymient shall net he lrce than 6 conercutive months.,  What ahout -
aaﬂwv/f”. termination leave. vhat atorr laocal }eave that cannot be ¢

to carry this over o tae UH?

f can Havn

Is this a matter to be concerned ahout?

Article -4, Tramenart af 'ttarine of ev-TSIrint ot

aken? Is it hossible

ATl an takina un duoties and

that are
authearised for the renlovee and members of family for tra

avel by air etec. Are
theree acceptable to TH?

Chanter 10, Non=nesfarmance rf contract,
of the nenaltiea for non-
hinhtinht these,

rerfarmance of the contract are severe and T will

A&
‘AEG’(»‘%""‘ on terrination of e=nlavmmens, This licte the addition of wrinhts
.- st

Article 10-1,  Nan-nprfarmanes of contract by eonrractor, Non-performance
%nrrxxrs when the services are net pravided in accoardance with the nrov

from the efaveramen:, Thisg lar:

i”—f—/ T =r~ *this as a difficuit ome *o accent,  UWe night attemnt te cover this by

channing the wordirg of the second condition to read, "The contractor or his
ratloyers fail teo comply with srenntablae written
———

®
R

Article 10-2, Fetahl)ichmert af non=nerforrance,
=h211 be establishe2 by means ¢f an ade
tractor.

inistrative order addressed to the con-

This order =hall constitute fermal notice of otlingation to remedy the non=
perforrance.”

w
G

[.]
Thr contractor =halt he oblirnd to subnit the orounds
@vernment hy registered lotter within 15 d
Failure tn do so shall be deemed to consti

fqr'hi;\pefrnqoﬂto the

The government shall, without delay,

tractor and shall inform hinm of his deci®ion by registered letter. "

o0 0006 &0 O

The tine limits here ohviously need to be nozed but T am not happy with the

can he mut forvard. fga visit to the affics ar to the agovernment cte to ex
ﬁﬁm(/\, the situation or ary suhmicseian in writing wmless made by renistered Ietter

&n— o world make el sutmiecion o1 the defence 1 and void.

Failure to nen
. rerictorad nnet wae)

A =naxn adaission of the Tacts astahlished by detfanlt. It
Alca nends to he ectablished hepe as to whether the tine linit refrres to the
submiezion oF deferce Pv the a-nlovee in Henva or fronm the UK, -

Slthowsh it is stategd *hat the movernnent
crermds submitted Py the ematraatar, which
hnt 3t dnerc mean that

=hall withont delavy decide on the
i® fine in serms of =pend of answer

The dacicion lire =60lely with the novernment.  There is,
havever, an arbitratior clzuse later on,

W

rricle 10-3. Damzees for nen-serfarmence. In the event of non-nerformance
Feine decided under 10-3.1. sm™zinl da=ares which are laid dowm for specific

Thrce neecd to be specified in advance

cases of non-perfarmance are arplied.
. of =igning the €onzrace.

It nceds to be noted here that some

i=ions of
prait the cortract and the comtraztar or his rrnlaveess fail to comply with the written
i wl*"\ inetrnctions or noint was covered rarlicr on and

instructions from the government

P
Non-performance of the contract

avs of the date of such notification.
Eufe adnission of the facte established

deq_i' de.on the grounds admitted by the con-

J M refrrence to registrred Ietter as this restricts the means by which the dafence

rlain

1




& hecrause nf dolays but not being entitled t
dw

.,
. e
Aaqes for ‘delay in resp%ct of

Article 10-3.2. refers to liquidated dam ANY none
rerformance and are due without formal nntice.! AQA§5, these need to bp-
sprncified hnfare accerting any contract. Indend the¥ may not ﬁe acceptable
At all undear anv circimstances.

10-3-3.,  The amount nnd application of dama
and 10-3.2 <hall be detormined by
are not included in the Special
intended to modify the Genera

= deccrihed in Articios 10-3.1
the Special Provisions, However, as these
Provisions and the Special Provisions are

1 Provisions, this is all left rather unsa

nsatis-
factory, RN
10-3.4.  and 10-3.4. Further penaltics are termination of the contract by
reason of fault on the part of the contractor and t

emporary or permanent
exclusion fran technic

al operation scheomoes.

Whrreas it would be expacted that NERC wonld not he in default of the'contract,
nevertheless, this part of it must be loaked at

it very Seriously and considered
whrther accentahle,

Article 10-4, Rules aovernina cancurrence of penalties

for non-performance.
Three reed to be read in conjunction with Article 10-3.

Arricle 10 = Claims and exceptional risks.
—_—

The Articles under this heading in turn need to be read with those mentioned.
nreviously, :

This mainly covers the contractor obhtainin

9 an extension to the contract!
7 an amendmeont to anv of the.can-

i
., e . . \
AL tractual conditions unless the circumstances have occu;y@d which ghgfcéntgnétor
e fbﬁﬂ"é ‘coirld net reasonably faresee when the contrncthwas conéludnﬁ angd in thoae\_/
- ~ “ . -
mﬂiiﬂ,.vdﬂ'cirrumst:nces the contractor je entitled to i

have tpe'?ontract rescinded, other-
Al - * . el . ~ *

wire, where circumstances do not make 1t\1ﬁpos51b]e*to complete the contract

an extension to the eontract

pﬁﬁ“he ngreed and/or an indemnity based on the
injuries suffered or there would be nqjentit]oment to the revision of the con-
tract.

4

Article *0Oh-1,17, Again, introduction of rroistered letters comnrs into this
with a time linit of 30 days. Previous comments applyv. In Article 10b=1-4

claims by the contracter must under the peralty of being time-barred be made
by registered letter with the following perinds.

a) to mbtain an extensinn af the periods of performance or rescission

o7 the cantract hefore exniry of the contractnal time=, and

' tn ohrain an indemnity revision of the contract price or remission

ol Ticuidated damancs for delav, na later than 60 day= after the
nrovieion n? the service has rnded.  However, in the event of error,

onissinn, wro=n or du~licated peyment, and where Articles 5-9 claims
rest be made nnt Jater than 30 davs,

Arsicte tOmon,

Romissian of damnnae fap Arlnv,  This should be ren?f in con-
jurntion with the previous clanses and damiaes,




Cha=rer 11. Terminatinag af the cantract, D e

i '\
Arsirle 11-7.  The ~rn'=d2 fav tar=inatian, 3 -

o ‘ e

P
.

. . . L o {
Third clouse "iny 7inad, indicral decician nf the rorirt nar tri
Pe~ublic of Xeanva viaick ~e=avidec aratinde far tha tarmin

[Jhﬁ/ trocre in arcordance with the law nf the Pamnhlie nf K

|
hpnn1 nf the
Aation of‘f! mihliec con-

enval. This is somcthing
. . 1
imder vhich we have nn rantral apd it wartld Amtear. nn appeal. 1This lonks like

]] he sort nf rick wHiech ane hae v take in *inn into emuntries ke Kenva.
j‘ﬁ'h'i it an unknown area thotinh and i= difficn)r tq accenpt., N
(/“",»”‘%"" :
- Arricle 11-3.  This prov
d/ trart in t

ides for settlement of eyms outstanding iinder the con-
hn avent af terminsation but is snlnlv an the basis of the merv
rrevided and acrented. Theare is na allovmoce for any

ices
form of cnmpﬂbsntion.

Tt <hnnld br nnted Aere thot n-ayrt Tron vhern already mentioned,
has very jJittle ricate af tarinatinn.
. ftrana ricohte of tr-miritinn nr fallowe:

the enntractor
Tn very many UK contracts NERZ has very

NFRC ehall have the —enr ta detarmine the contract

‘WAJL"E"‘ wvritton noticn Ta e nira =t the ond nf 10 Avve and

at any time by aiving

uron expiration of the i
o 0‘&, rotice the contract 911 he de<ermined wvithont prejudice to the rinhts of th;
J.* marties accru~d to *h~ date 0© the termination. In the event of siich notice .
heinn rciven, NERC €131l be indmnpified against anv commitments, linhilitjes or
® ex~enditure which are reasonahly

and pronerly charceable in connection with the
cortroct, ! '

r

[

® '
:

Chrnter 170, Settlrmenat nf di amrt es,

N

Thie incluvdes referenen in the rulns of

./:U.r-'-' Arhitratinn for putlic contracts Tinanend P the Furmmnean Develorment Fund.
- Ve need to nrt details af this, It further rons on to say that no dispute «
@ mAY b rubmitted to arbitraticn until All Administrative ,Er'm;r,di‘r-s:‘ns 1aia -~
" Hovn byv.the lav of the Repuhlic of Kenva, have been exhau=ted but =uech remedins
) = ehall ba fjnr‘nTr::i- to have heen avhausted if ,rn'c?“-'fi‘n.}},\dﬁcisinn has bren taken by

' L8 3 . e e . 4 i . .
the Aovernment within a nepriad of 4 mnn}hc. Tt further ‘goes on in Article 12-3
. ) ser ~. - . . . .
. / and ~s 2 fraps:tnoq:}.-nnamwn Jonding fentry into force of the rules of arbitra-
tinn ary dispute’ shal ) he _Qr-tthd in .Accord-nre with the rules of conciliation
\ n !

o b aned arbitrationiof the Internctional” Chamber of Cormerce. Again, we must aet
— mare information.,

Chanter 11, Mierellanmns mrmaviciare, This mainte out that the emntract shall

be nerfarmed in cloce eontact with the Cormission and aore on to snecify when
it chnutd he informed a=d the mmber of cAnies which shonld bhe eent to it. T
notr that the FPC =111 pndn==a the Anreral ad=jnictrative orderes from the

anvernment Ta cantreT the <t~ f7 nravided far in Article 427, ne wel)
ine adminietrative amda-s yndear frticla 0.7,

At endora-
T nrte here that pane 27 of the
CAPTract je miseine wnich imcTides Artiecle O-T. Tt further =aves that ~hrre
«hal] he wresent 2t Al imPArTst mentinece hntuern the novernment and the con-

trostarle =taff whes snlutione 1o nrahleme rren discnesed or finalised,
marTicniarly when thev 2ffect the cost nf the contract-ar the investment.

COvETIICTON

Le T eaid At the he-i-mning, i+ de imnascible th be definite on each of the

£ome Ire 2at arccertnhle as they stand bt minht ke After
Eomr rr-mpire clarificstinn vhich a2y make them acceptahle and others
Fave to he looked ar Ty TH wvhn Fave knovledne nf warkina in the area and have
tn imnlement the cortrast. Wners furthe-

rlavene meAntionesd s

Amendmeat

N i3 . L h\ -
information is required and arbitra-
tinn and other intemational aecreements, T will get these for interpretation.

Whd A MERT pnidir, idond Crin ol o ko /AAJ—JT% oé‘-_"ﬁ.ro&m e -3 armnd)
.,A,..?(,L., (ch_.f'vm\,’é( ¢C7 N
. Ay
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ARTICLE-IV— . t
1
Undextakings-of the Client t

o

Frecdom frorn Taxation and Duties

tanse
2

1
.

i
{
TheCGhent—warrants-that the Government_ of [:cpAL.(_ .

|
shall exempt the Cansultant and the Personnel from (-eq-—:.hc

Clicnt—shaH-bear—the—cost-of} any taxes, duties, fees, levies

and other impositions imposcd undcr the laws and regulations

in effect in [irsw A 1Kowa . on the Consultant and the

' [ < ) .

Pcrsonnel in respect of: o
l\/ o j
(2) any payments made to the Consultant or the Per- Ly
J

.,
sonnel other—tiam nationals, NS

in connection with the carrying out of the Services:

-_‘vr‘\ s
\\ ! V\.\r\uw/
(b) ‘any equipment, materials im'd supplies brought into

NNy

L VL. b e« for~the purpose of carrying out
i g A

the Scrvices and which, after having been brought into

R

such territories, will be subscquently withdrawn

therefrom;

(c) any equipment imported for the purpose of carrying out

the Services and paid for out of funds provided by the
Gk Leev-C
ChHwowt and which is treated as property of the Chomt

(d) any property brought into 1 met) by the

] A3

1
A\
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Consul:ant, the Personnel, "‘or,_.th‘é( depenaents of the

. {
Persoracl for their personal use or consumption and

which will be consumed in /: A ’\. or will

subscquently be withdrawn therefrom upon)the depart-

ure of the Consultant and the Personnel £r_!orn
\
fal .

o
Ny K

Provided that -
{ ’\\

(1) tae Consultant and the Personnel a.nc%' their \J

r

families shall follow the usual cuat/d;ms procg"-

curcs of the Government in 1mpoz(:t2ng prOpe:-:’ i

into [) .:‘._ < ; and J/, ‘l\/
o .

(
.
/
¢ L N (2) if the Consultant or any of the Personnel or his
r/‘\ - \\ ,f VNS
e \ N~ ;\_farmiy dogs not withdraw, but disposes of any

: Sy
‘property o™ IS NI upon which custom
7

Cutics and taxes have been exempted, the Con-

=galtznt shall bear such custom duties and taxes
in conformity with the regulations of the

Covernment.
-

4,02 Other Privileces and Exemnpiions

The—Siient—warrants—that the Government shall:

(a) previde the Consultant and each of the Personnel with

20 000 0006006060 0.006060 060000009 0,0000 ® 0.
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(v)

(d)

(e)

- 20 -

. . . ~ LT :
work permits and such other documents as shall be

i

nccessary to cnable them to pcrform the services;

arrange for the Personnel and, if appropriate, \their
families to be provided promptly with all necess.ary
entry and cxit visas, residence permits, exchange
permits and travel documents required for their}

I}

stay in /~ K ;

[

facilitate clcarance through t f
T gh customs of any property
required for the Services and of the personal éffects

v

of the Personnel and their families;

issue to officials, agents and rcpresentativés of the

. . . {
Government all such instructions} as may be necessary

_— e Y e . . .
OT fap‘pro'priatcv;for"'tpc prompt and effective imple-
b L— :

mentation of the Services;

exempt the Consultant and the Personnel apnd any
independent consultants or sub-contractors employed
by the Consultan: for the Services {rom any require-

ment to register or obtain any permit to practice .

P
H"_\"LY*—’--‘W’,.».?
the profession of—engincer or—architect or to estab-

_—

lish himsclf{ cither individually or as a corporate

cntity according to the laws of 7/~ c/] (<.- - .




Access to Larnd

e
°
o
@
°
°
'Y
°*
.
pe
.
o
.
o-
-
‘_
o

The—GClient-warrants that 'ghc Consultant shall i":ave, iree
of charge, unimpeded access to all land in msfpect of

which access is required for the performance éf the
kt‘l"-j‘- ‘ [
Services. ‘The Glient will be responsible for any damage;

1

to such land or any property thereon rc5ulting/!£rom such ;
access (unless such damage is causcd by the wilful default
! t A

or negligence of the Consultant or the Personnel) and

J

will indemnify the Consultant and each of the Personnqi

in respect of liability for any such damager.

P

Services, Facilitics and Eguinment

—
'I;hq (;;tﬂ{ shall make available tovthe Consultant and the
\ — R

—

Personncl, “for théupurposc:s.of the Services and free of any
charge, the services, facilities and property described

in Apperdix E.

ARTICLE V

Ur.der\.akincs of the Consultant

-
-

-

Resnonsibilities of the Consultant

-

(a) Tre Cons'ult'afnt shall carry out the Services with

due.diligence and efficiency and in conformity

—\W
/

(3






